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RULES  AND  REGULATIONS 


Title  17 — Commodity  and  Securities 
Exchanges 

CHAPTER  I— COf^MODITY  FUTURES 
TRADING  COMMISSION 

COMMODITY  OPTIONS 
Interim  Rules 

The  Commodity  Futures  Trading 
Commission  (“Conunlssion”)  is  consid¬ 
ering  adopting  regulations  vmder  the 
C(»nmodity  Exchange  Act,  as  amended 
(“Act”>.  7  U.S.C.  1  et  seq.,  relating  to 
commodity  options.  The  regulations  are 
to  be  adopted  in  two  stages.  The  first 
stage  involves  adoption  of  the  interim 
regulations  that  accompany  this  notice 
as  a  new  Part  32  of  the  Commission’s 
regulations.  The  interim  regulations  are 
to  become  effective  November  22,  1976, 
and  will  remain  in  effect  thereafter,  ex¬ 
cept  to  the  extent  amended  by  the  sec¬ 
ond  stage  of  the  regulations.  However, 
as  indicated  below,  the  Commission  en¬ 
courages  comments  on  the  proi>osed  in¬ 
terim  regulations  in  order  to  determine 
whether  they  should  be  modified  prior 
to  their  adoption.  The  Commission  an¬ 
ticipates  the  second  stage  of  regulations 
will  become  effective  in  approximately 
90  days.' 

Under  the  two-stage  procedure,  the 
Ccanmission  plans  to  adopt  comprehen¬ 
sive  regulations  for  a  limited,  rigidly- 
controlled  three-year  (or  shorter)  test 
program  that  ultimately  will  require 
commodity  options  to  be  purchased  and 
sold  on  or  through  the  facilities  of  Com¬ 
mission-designated  boards  of  trade  in 
the  United  States  or  Commission-recog¬ 
nized  foreign  conunodities  exchange 
systems  which  satisfy  stringent  self-reg¬ 
ulation  requirements.  The  test  program 
will  be  designed  to  determine  the  nature 
and  extent  of  the  impact  of  conunodity 
option  trading  on  the  imderlying  futures 
and  cash  markets,  the  economic  utility 
of  ccMnmodity  option  trading  and  the 
capability  of  the  exchanges  to  conduct 
adequate  market  surveillance  and  to  as¬ 
sure  orderly  markets.  The  Commission 
believes  that  the  test  program  will  en¬ 
able  the  Commission  to  obtain  sufficient 
data  on  which  to  base  a  permanent  reg¬ 
ulatory  program  concerning  commodity 
options  or.  if  necessary,  to  determine  to 
prohibit  trading  in  commodity  options 
in  the  United  States.  The  details  of  the 
test  program  will  be  provided  at  the  time 
that  the  second  stage  of  the  regulations 
is  proposed. 

The  principal  authority  of  the  Com¬ 
mission  to  regulate  commodity  option 
transactions  is  contained  in  Section  4c 
of  the  Act.*  Section  4c(a)  (B)  of  the  Act 


^The  basic  thrust  of  the  Commission’s 
proposals  and  the  time  within  which  they 
are  to  be  implemented  were  announced  at 
a  public  meeting  of  the  Commission  held  In 
WashingtiMi,  D.C.  on  September  13.  1976. 

*7  UB.C  6c  (Supp.  IV,  1974).  The  Com¬ 
mission  also  has  general  rule-making  au¬ 
thority  under  section  8a  of  the  Act,  7  n.S.C. 
12a  (Supp.  IV,  1974) .  The  Commission  points 
out  also  that  section  2(a)  (1)  of  the  Act,  7 
nJ3.C.  2  (Supp.  TV,  1974).  provides  that  the 
Commission  shall  have  “exclusive  Jurisdic¬ 
tion”  with  respect  to  “accounts,  agreements 
(including  any  transaction  which  is  of  the 


prohibits  the  offer  and  sale  of  certain 
commodity  options — generally  those 
relating  to  agricultural  commodities.* 
Under  Section  4c  (b)  of  the  Act,  how¬ 
ever,  it  Is  unlawful  to  offer  or  sell  an 
option  involving  any  other  commodity 
regulated  under  the  Act  contrary  to 
such  rules  and  regulations  as  the  Com¬ 
mission  may  prescribe.*  Section  4c  (b) 
provides  in  pertinent  part  as  follows: 

No  person  shall  offer  to  enter  into,  enter 
into,  or  confirm  the  execution  of,  any  trans¬ 
action  subject  to  the  provisions  of  subsec¬ 
tion  (a)  of  this  section  involving  any  com¬ 
modity  regulated  under  [the  Act],  but  not 
specifically  set  forth  in  section  2(a)  of  [the 
Act)  prior  to  the  enactment  of  the  Com¬ 
modity  Futures  Trading  Commission  Act  of 
1974,  which  is  of  the  character  of,  or  is 
commonly  known  to  the  trade  as,  an  "op¬ 
tion”,  "privilege”,  “indemnity”,  “bid”,  “offer”, 
"put”,  “call”,  “advance  guaranty”,  or  "de¬ 
cline  guaranty”,  contrary  to  any  rule,  regula¬ 
tion  or  order  of  the  Commission  prohibiting 
any  such  transaction  or  allowing  any  such 
transaction  under  such  terms  and  conditions 
as  the  Commission  shall  prescribe.  •  •  •  * 

Thus,  the  Commission  is  empowered 
under  section  4c (b).  to  determine  if  and 
under  what  circumstances  commodity 
option  trading  will  be  permitted.  For  ex¬ 
ample.  the  Commission  could  (a)  pro¬ 
hibit  all  commodity  option  trading,  <b) 

character  of,  or  is  commonly  known  to  the 
trade  as,  an  ‘option’  •  *  •  ),  and  transac¬ 
tions  Involving  contracts  of  sale  of  a  cam- 
modlty  tar  future  delivery  •  •  The  in¬ 
terim  rules  announced  today  are  effectuated 
pursuant  to  this  authority  as  well  as  that 
contained  in  sections  4c  and  8a  of  the  Act. 

•7  US.O.  6c(a)(B)  (Supp.  IV.  1974).  So 
that  all  regulations  concerning  commodity 
options  wlU  be  in  one  place,  for  convience. 
the  Commission  has  incorporated  the  pro¬ 
hibition  contained  in  section  4c (a)  (B)  as 
f  33.2(a)  of  the  proposed  interim  regulations. 
Section  4c(a)  (B)  expressly  forbids  option 
transactions  relating  to  those  commodities 
which  were  regulated  under  the  Act  prior  to 
the  enactment  of  the  Commodity  Futures 
Trading  Commission  Act  of  1974  (Pub.  L.  No. 
93-463,  October  23, 1974),  thereby  continuing 
the  Act’s  prohibition  with  respect  to  those 
commodities.  Those  previously-reg\ilated 
commodities  were:  “•  •  •  wheat,  cotton,  rice, 
com,  oats,  barley,  rye,  fiaxseed,  grain  sor- 
ghiuns,  mlU  feeds,  butter,  eggs,  onions, 
Solanum  tuberosum  (Irish  potatoes),  wool, 
wool  tops,  fats  and  oUs  (Including  lard,  tal¬ 
low,  cottonseed  oil,  peanut  oil,  soybean  oil, 
and  aU  other  fats  and  oils) ,  cottonseed  meal, 
cottonseed,  peanuts,  soybeans,  soybean  meal, 
Uvestock,  livestock  products,  and  frozen  con¬ 
centrated  orange  Juice  •  •  •.”  Section  2(a) 
(1)  of  the  Act. 

*  Section  4c(b)  governs  options  involving 
the  newly-regulated  commodities,  namely 
“all  other  goods  and  articles  [except  onions] 
*  *  *  and  all  services,  rights  and  Interests 
in  which  contracts  for  future  delivery  are 
presently  or  in  the  future  dealt  in  •  •  •.” 
Section  2(a)  (1)  of  the  Act. 

*7  UJ5.C.  6c(b)  (Supp.  IV,  1974).  Section 
4c  (b)  also  provides  that,  if  possible,  rules 
were  to  be  adopted  wlthm  one  year  after  the 
effective  date  of  the  section.  However,  the 
Commission  advised  Congress,  in  accordance 
with  the  provisions  of  section  4c(b),  that  it 
would  be  unable  to  meet  the  one-year  time 
period  ending  April  21,  1976,  within  which 
to  have  comprehensive  commodity  option 
regulations  m  effect  and  that  additional  time 
would  be  required  to  carry  out  the  Congres¬ 
sional  mandate  contained  In  section  4c  (b). 
See  41  FR  16685  (April  31,  1976). 


permit  all  commodity  option  trading 
“under  such  terms  and  conditions  as  the 
Commission  shall  prescribe,’’  or  (c)  per¬ 
mit  some  forms  of  trading,  subject  to 
Commission  rules  and  regulations,  and 
prohibit  others. 

Prior  Proposals 

On  October  22.  1975,  the  Commission 
annoimced  that  It  was  considering  the 
adoption  of  rules  to  regulate — or  perhaps 
forbid — transactions'  In  commodity  op¬ 
tions.  including  the  promulgation  of  a 
temporary  rule  pending  the  adoption  of 
a  definitive  regulatory  program.  See  40 
PR  49360  (October  22.  1975).* 

On  February  20,  1976,  the  C?ommission 
proposed  comprehensive  regulations  gov¬ 
erning  off-ex«hange  commodity  option 
transactions,  including  the  so-called 
“dealer  options’’.  See  41  FR  7774  (Feb¬ 
ruary  20.  1976) ,  TTie  Commission  has  de¬ 
termined  that,  by  the  time  of  implemen¬ 
tation  of  its  second  stage  of  regulations, 
only  designated  boards  of  trade  and  rec¬ 
ognized  foreign  commodities  exchange 
systems  offering  commodity  options  will 
be  permitted,  thereby,  in  effect,  banning 
dealer  options.  Thus,  the  Commission  has 
determined  not  to  adopt  the  previously 
proposed  regulations.* 

In  its  release  on  the  proposed  regula¬ 
tions,  the  Commission  hivited  interested 
persons  to  submit  comments  and  to  par¬ 
ticipate  in  oral  hearings  which  were  held 
in  Washington,  D.C.,  on  March  8,  1976. 
The  Commission  also  noted  in  its  release 
that  it  was  considering  delaying  the 
adoption  of  comprehensive  regulations 
until  it  had  an  opportunity  to  study  the 
recommendations  of  its  Advisory  Com¬ 
mittee  on  the  Definition  and  Regulation 
of  Market  Instruments.  That  Advisory 
Committee  was  assigned  the  responsi¬ 
bility,  among  other  things,  to  submit  a 
report  and  recommendations  to  the  Com¬ 
mission  on  appropriate  regulations  or 
restrictions  concerning  commodity  op- 


•  Previously,  on  June  24,  1976,  the  Com¬ 
mission  had  adopted  a  broad  antifraud  rule 
applicable  to  commodity  option  transactions. 
See  40  Fed.  Reg.  26506  (June  24,  1976).  That 
rule,  17  CFJR.  S  30.01,  will  be  redesignated  as 
f  32.9  of  the  proposed  Interim  regulations. 

'  Those  proposed  rules  basically  would 
have  made  It  unlawfxil  for  any  commodity 
option  dealer,  as  defined  in  the  rules,  to 
offer  to  enter  Into,  enter  Into  or  confirm  the 
execution  of  any  transaction  subject  to  the 
proposed  rules  unless  the  dealer  met  certain 
financial  requirements  and  registered  with 
the  Commission  as  a  oommodlty  option  deal¬ 
er.  Registration  as  a  commodity  option  dealer 
would  have  entailed  the  filing  of  detailed  in- 
finmatlon  in  the  form  of  an  application.  Both 
financial  data  and  information  about  busi¬ 
ness  practices  were  required.  Also,  the  pro¬ 
posed  rules  required  a  dealer,  in  connection 
with  offers  to  enter  into  oommodlty  cation 
transactions,  to  Inform  each  prospective 
purchaser  that  the  dealer  had  filed  an  appli¬ 
cation  in  coimectlon  with  Its  registration 
with  the^  Commission  containing  information 
about  the  dealer,  the  dealer's  business  and  its 
financial  condition  and  that  copies  of  such 
filings  were  available  for  public  inspection  at 
all  offices  of  the  dealer  and  at  the  Commis¬ 
sion’s  offices  in  Washington,  D.C, 
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tions*  At  the  time  of  its  proposal  con¬ 
cerning  off-exchange  commodity  option 
transactions,  the  Commission  stated: 

I  Allthotigb  the  proposed  regnlstloas  mats 
to  transactions  which  are  not  entered  Into  on 
a  contract  market,  the  Commission  Is 
i^nrmatimy  considering  permitting  com¬ 
modity  option  tranaactloi^  to  be  traded  on 
or  subject  to  the  rules  of  a  contract  market 
which  have  been  approved  by  the  Commis¬ 
sion  as  adequate  to  effectuate  the  purposes 
of  nie  Act.  .  .  .  Ultimately  the  Commission 
may  adopt  regulations  which  restrict  com¬ 
modity  option  transactions  to  trading  on 
contract  markets  * 

The  Commission,  after  carefully  con¬ 
sidering  the  comments  received  on  its 
prior  prcvosaLs.  the  presentations  made 
at  its  oral  hearing,  and  the  report  and 
recommendations  of  its  Advisory  Com¬ 
mittee.  has  determined  in  large  measure 
to  do  Just  that — to  implement  a  test  pro¬ 
gram  for  commodity  option  transactions, 
the  effect  of  which  will  be'  to  restrict 
commodity  option  transactions,  other 
than  certain  specified  “traffe  option" 
transactions,  to  domestic  boards  of  trade 
or  foreign  commodities  exchange  systems 
designated  or  rec(%:nized  by  the  Commis¬ 
sion.  As  explained  in  more  detail  below, 
the  proposed  interim  regulations  have 
been  primarily  designed  to  provide  ade¬ 
quate  customer  protections  in  the  offer 
and  sale  of  commodity  options.  However, 
In  order  to  avoid  any  undue  hardships  on 
affected  persons,  the  implementation  of 
this  regiilatory  program  will  be  phased 
In  gradually  so  that  commodity  option 
transactions  lawfully  entered  into  prior 
t<r  the  effective  date  of  the  proposed  in¬ 
terim  regulations  wfil  not  be  affected, 
anrt,  during  the  period  in  which  only 
the  Interim  regulations  are  in  effect, 
commodity  option  transactions  will  be 
permitted  to  be  entered  into  in  accord¬ 
ance  with  the  terms  of  the  interim  regu¬ 
lations.  Nevertheless,  the  Commission 
wishes  to  emphasize  that,  when  the  sec¬ 
ond  stage  of  the  Commlsion’s  regulations 
becomes  effective.  It  will  no  longer  be 
permissible  to  offer  or  to  sen  commodity 
options  or  to  enter  Into  commodity  op¬ 
tion  transactions  in  the  United  States 
accept  in  accordance  with  those  regula¬ 
tions,  l.e..  only  on  or  through  designated 
dfxnestlc  bocu^  of  trade  or  recognized 
foreign  commodities  exchange  systems. 

At  the  outset  the  Commlsskm  wishes 
to  stress  certain  points  concerning  the 
proposed  interim  regulations  and  how 
they  win  intexact  with  the  second  stage 
regulations  which  the  Commission  will 
shortly  propose: 

1.  Section  32.2(b)  of  the  proposed  in¬ 
terim  regulations  provides  that  com¬ 
modity  option  tzmasactlons  Involving 
commodity  futures  contracts  traded  on 
or  subject  to  the  rules  of  Commission- 
designated  contract  markets  or  involving 
the  prices  of  such  contracts  are  pro¬ 
hibited  except  under  such  terms  and 


•See  40  FR  32866  (August  5,  1875).  The 
Advisory  Committee’s  report,  which  was 
transmitted  to  the  Commission  on  July  6. 
1976,  la  published  as  a  special  supplement 
numbered  36  to  the  OCH  Commodity  Fu¬ 
tures  Law  Reporter  (Jtdy  15.  1876).  * 

•  41  PR  7774  (February  20, 1976) . 


conditions  as  the  Commission  shall  pre¬ 
scribe.  The  Commission  believes  that, 
under  the  Act.  partlculaily  sections  4c 
(a)  CO  and  4h,  it  is  unlawful  to  trade 
options  Involving  domestically  traded  fu¬ 
tures  contracts  or  the  prices  of  such 
contracts  otherwise  than  by  or  through 
a  member  of  a  contract  market  and  sub¬ 
ject  to  the  rules  thereof.  However,  since 
the  Commission  has  been  advised  that 
stuh  commodity  option  transactions  are 
being  offered  and  entered  into  in  the 
United  States,  in  order  to  avoid  any  ques¬ 
tion  with  respect  to  this  issue,  the  (Com¬ 
mission  has  decided  to  set  forth  an  ex¬ 
press  codification  of  the  Commission's 
view  in  proposed  §  32.2(b).  The  Com¬ 
mission  recognizes  that  the  effect  of 
proposed  §  32.2(b)  would  also  be  to  pro¬ 
hibit  commodity  option  transactions  ef¬ 
fected  even  on  or  subject  to  the  rules 
of  contract  markets,  since  the  Commis¬ 
sion  has  not  yet  prescribed  the  terms 
and  conditions  under  which  such  trading 
win  be  permitted.  Such  terms  and  con¬ 
ditions  will  be  the  subject  of  the  second 
stage  of  regulations  to  be  proposed  by 
the  Commission.  Trading  in  commodity 
options  involving  domestically  traded  fu¬ 
tures  contracts  on  any  contract  market 
win  not  be  permitted  until  there  are 
comprehensive  regulations  in  effect  and 
the  contract  market  has  complied  with 
such  regulations.  Thus,  the  Commission’s 
proposed  interim  regulations  prohibit  all 
commodity  option  transactions  involv¬ 
ing  domesticany  traded  futures  contracts 
or  prices  of  such  contracts,  including 
those  traded  on  or  subject  to  the  rules  of 
a  contract  market. 

2.  The  interim  regulations  are  designed 
to  regulate  those  commodity  option 
transactions  which  are  not  otherwise 
prohibited  (i.e.,  not  otherwise  set  forth 
in  prt^josed  8  32.2) .  At  the  present  time, 
the  Commission  is  aware  that  so-called 
"London  options"  “  are  being  offered  in 
the  United  States,  as  wen  as  the  so-caUed 
“dealer  options"  on  physical  commodi¬ 
ties.  Bri^y,  tile  interim  regulations  wfll 
have  the  fcAowlng  effect  on  these  types 
of  commodity  option  transactions: 

A.  Under  proposed  8  32.3(a),  on  and 
after  January  17,  1977  (approximately 
lOS  days  firom  the  date  of  publication  ot 
this  notice) ,  it  win  be  imlawful  for  any 
person  to  accept  funds  or  other  property 
from  an  option  ctBtomer  as  pajunent  of 
the  purch^  price  of  a  commodity  op¬ 
tion  unless  the  person  is  registered  as  a 
futures  commission  merchant  under  the 
Act.  Until  such  time,  of  course,  perscms 
may  continue  to  accept  funds  or  other 
property  without  being  so  roistered. 

B.  Under  proposed  8  32.3(b) ,  on  and 
after  January  17, 1977,  it  will  be  imlaw- 
ful  for  a  person  to  solicit  or  accept  w- 
ders  for  commodity  options  or  for  an 
individual  to  be  associated  with  any  such 
person,  unless  registered  as  a  futures 
commission  merchant  or  an  associatol 
person  of  such  futures  ccanmisskm  mer¬ 
chant.  respectively,  under  the  Act 

>•  London  commodity  exchange  options 
cleared  through  the  International  Ckunmod- 
Itles  (Hearing  House  and  commodity  opUcms 
written  by  or  through  the  Individual  mem¬ 
bers  of  the  London  Metals  Exchange. 


The  Commission  wishes  to  emphasize 
that  the  Commission  fully  intends  to 
implement  these  regulations  and  that 
the  registration  process  (See  (A)  and 
(B)  above]  takes  time.  Therefore,  as 
explained  in  more  detail  below,  the  Com¬ 
mission  suggests  that  affected  persons 
file  their  registration  applications  as 
soon  as  possible  and  not  defer  filing  until 
the  effective  date  of  the  regulations. 

The  Commission  points  out  that,  upon 
adoption  of  proposed  8  32.3  (a)  and  (b) . 
writers  of  commodity  options  or  other 
persons  assuming  financial  responsibil¬ 
ity  for  commodity  options  may  offer  or 
sell  commodity  options  in  the  United 
States  only  through  registered  futures 
commission  merchants  and  their  regis¬ 
tered  associated  persons.  In  this  con¬ 
nection,  the  Commission  wishes  to  advise 
affected  persons  that  regulation  §  1.19 — 
which  prohibits  a  futures  commission 
merchant  from  issuing  or  otherwise  as¬ 
suming  financial  responsibility  for  a 
commodity  option  transaction — will  not 
be  repealed  by  the  proposed  interim 
regulations."  (Consequently,  it  will  con¬ 
tinue  to  be  unlawful  for  a  futures  com¬ 
mission  merchant  to  assiime  financial 
responsibility,  whether  by  contract  or  by 
operation  of  law.  for  a  commodity  option 
transaction.  The  Commission  will  con¬ 
sider  the  repeal  of  8  1.19  in  connection 
with  the  proposed  second  stage  of  its 
regulations.  If  repealed,  futures  commis¬ 
sion  merchants  would  then  be  permitted 
to  issue  or  otherwise  assume  financial 
responsibility  for  commodity  option 
transactions  in  accordance  with  the 
terms  of  those  r^ulations. 

C.  Immediately  tg}on  the  effective  date 
of  the  interim  regulations,  under  pro¬ 
posed  8  32.6  any  person  which  receives 
funds  or  property  from  an  option  cus¬ 
tomer  as  payment  of  the  purchase  price 
for  a  commodity  option  must  segregate 
from  its  assets,  and  treat  as  belonging  to 
the  option  customer,  all  such  funds  and 
property  received.  Including  any  amoimts 
characterized  as  sales  commissions  or 
similar  fees.  Hie  funds  and  property 
must  be  segregated  (i)  in  the  United 
States  and  (ii)  until  the  option  expires 
or.  If  the  customer  exercises  the  option, 
uzitil  the  customer’s  rights  imder  the 
option  have  been  satisfied.  As  noted 
above,  on  and  after  January  17,  1977, 
only  registered  futures  commission  mer¬ 
chants  may  receive  funds  or  property 
from  option  customers  in  connection  with 
a  commodity  option  transaction.  Thus, 
writers  and  other  persons  who  assume 
financial  responsibili^  for  commodity 
options  may  receive  such  fimds  ai;^ 
property  from  an  option  customer  only 
until  January  17,  1977,  but  must  segre¬ 
gate  and  treat  those  assets  as  provided 
in  proposed  8  32.6.  After  January  17. 


»  Beeanse  tiw  repeal  of  {  1.19  would  neces¬ 
sitate  substantlsa  rsvlslans  of  regulation 
S  1.17  (In  order  to  aaedre  the  llnanctel  re- 
sponefblli^  of  futures  eonuntaton  mer- 
chanta),  the  Cominlaelon  did  not  feel  that 
these  revisions  could  be  made  without  addi¬ 
tional  stndy  and  therefore  determined  not 
to  profoat  the  repeal  of  f  1J19  as  part  of  tbo 
propo^  interim  regulations.  See  17  C.FJB. 
if  1.17  and  1.19. 
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1977,  such  persons  may  not  receive  the 
funds  or  property  except  from  a  fu¬ 
tures  commission  merchant  which  ac¬ 
cepted  them  from  the  option  customer 
and  then  only  after  the  segregation  re- 
qulremoits  have  been  satisfied  by  the 
futures  commission  merchant.  The 
Commission  is  aware  that  proposed 
9  32.6  may,  in  certain  eaj^ies,  require 
“double  segregation.”  For  example,  in 
the  case  of  the  sale  of  London  options,  a 
person  receiving  the  funds  from  an 
(^tion  customer  in  the  United  States  as 
payment  for  the  option  may  not  remit 
those  funds  to  London  in  order  to  obtain 
or  maintain  the  option  position  with  a 
London  broker.  The  Commission  believes 
that  the  proposed  segregation  require¬ 
ments  are  an  essential  customer  protec¬ 
tion  to  be  afforded  commodity  option 
customers  in  the  United  States.  The 
Commission  recognizes,  however,  that  its 
proposed  segregation  requirements  may 
Impose  a  financial  hardship  on  some  af¬ 
fected  persons,  find  as  noted  in  more 
detail  below,  requests  specific  comments 
on  these  requirements,  particularly 
alternatives  which  could  provide  sub¬ 
stantially  equivalent  customer  protec¬ 
tions. 

D.  Upon  the  effective  date  of  the  pro¬ 
posed  interim  regulations,  9  1-17  of  the 
regulations  will  be  amended  to  provide 
that  a  futures  commission  merchant  en¬ 
gaged  in  commodity  option  transactions 
must  have  an  adjust^  working  capital 
which  at  a  minimum  equals  $50,000.  As 
indicated  above,  the  Commission  antici¬ 
pates  that  when  the  second  stage  of  its 
regulations  beccmies  effective,  ther^  will 
be  additional,  substantial  amendments 
to  9  1-17  in  order  to  assure  the  financial 
ree^nslblllty  of  futures  cmnmisslon 
merchants  engaged  in  commodity  option 
transactions. 

E.  Under  proposed  9  32.5.  upon  the  ef¬ 
fective  date  of  the  interim  regulations, 
persons  soliciting  or  accepting  orders  for 
c(«unodlty  option  transactions  must 
make  summary  disclosure  to  option  cus¬ 
tomers,  prior  to  the  entry  into  the  com¬ 
modity  option  transaction,  of  various 
aspects  of  the  transaction,  including  in¬ 
formation  regarding  all  fees  and  charges 
to  be  paid  by  the  option  customer  in  the 
transaction,  such  as  premiums,  mark¬ 
ups  on  premiums,  and  sales  commissions. 
The  CommlssiCHi  anticipates  that  the 
second  stage  of  its  regulations  regarding 
commodity  options  will  impose  addi¬ 
tional.  more  detailed,  disclosure  require¬ 
ments  on  such  persons. 

A  section-by-section  explanation  and 
the  text  of  the  Commission's  interim 
regulations  are  set  forth  below: 

.  Definitions  _ 

Sectu^n  32.1  of  the  proposed  rules  de¬ 
fines  certain  terms  used  in  the  rules.  For 
convenience,  the  terms  “c(Hnmodity  op- 
tlMi  transaction"  and  “commodity  op¬ 
tion"  are  each  defined  in  9  32.1(a)  to 
mean  any  such  transaction  or  agreement 
in  interstate  commerce  which  the  Com¬ 
mission  is  authorized  to  regulate  under 
sections  2(a)  (1)  and  4c(b)  of  the  Act.** 


"See  text  accompanying  notes  3.  S  and 
4  supra. 


Sectum  32.1(b)  defines  “interstate  com¬ 
merce"  to  have  the  same  meaning  as  set 
forth  in  sectkms  2(a)  and  2(b)  of  the 
Act”  Section  32.1(c)  defines  “option  cus¬ 
tomer"  as  any  person  who,  directly  or 
Indirectly,  purchases  or  otherwise  ac¬ 
quires  for  value  any  interest  in  a  com¬ 
modity  op>ti(»i,”  but  does  not  include  a 
person  required  to  register  as  a  futures 
commission  merchant  in  acc(N*dance  with 
the  proposed  rules.  Futures  cmnmission 
merctu^its  were  excluded  from  the  defi¬ 
nition  of  “option  cus^mer"  to  avoid  the 
implication  that  futures  commission 
merchants  ar^  “option  cust(xners"  of 
their  principals — ^who  may  be  option 
writers — ^when  acting  in  an  agency  ca¬ 
pacity  in  commodity  option  transactions. 
If  the  definition  of  option  customer  were 
construed  to  Include  futiures  commission 
merchants,  then  in  accordance  with  the 
provisions  of  proposed  9  32.3(a),”  a 
writer  of  an  option,  for  example,  who 
markets  such  cations  through  a  futures 
commission  merchant,  would  technically 
be  required  to  register  as  a  futures  com¬ 
mission  merchant  at  the  time  he  received 
from  an  option  customer — the  futures 
commission  merchant — either  money, 
secxu*ities  or  property  as  payment  of  the 
purchase  price  in  connection  with  the 
commodity  option  transaction.  As  a  re¬ 
sult  of  the  retention  of  9  1.19  of  the  reg¬ 
ulations,  tiie  Commission  does  not  Intend 
that  option  writers  be  required  to  register 
as  futures  commission  merchants  under 
the  interim  regulations.  Accordingly,  it 
has  excluded  futures  commission  mer¬ 
chants  from  the  definition  of  option 
cust(Mner. 

Pr(^)Osed  9  32.1(d)  defines  “purchase 
price”  to  mean  the  total  actual  cost  paid 
or  to  be  paid,  directly  or  indirectly,  by 
an  optlcm  cust(Hner  for  entering  into  and 
maintaining  an  interest  in  a  commodity 
option  transaction,  by  whatever  name 
called.  Subsumed  within  the  definition 
of  purchase  price  are  ttie  premium, 
mark-ups  on  the  premium,  as  well  as 
the  costs,  fees,  and  other  charges  com¬ 
prising  the  purchase  price.  Proposed 
9  32.1  (e)  defines  “striking  price"  to  mean 
the  price  at  which  an  option  custcxner 
may  purchase  or  sell  the  commodity  or 
the  contract  of  sale  of  a  commodity  fw 
future  delivery  which  is  the  subject  of  a 
commodity  option  transaction. 

Prohibited  Transactions 

As  Indicated  above,  in  order  to  have 
commodity  option  requirements  self- 
contained  In  one  set  of  regulations,  pro¬ 
posed  9  32.2(a)  of  the  Interim  regulations 
Incorporates  the  existing  statutory  pro¬ 
hibition  on  the  offer  or  sale  of  coi^od- 
ity  options  involving  previously  regulated 
-  commodities.  And,  as  previously  ex¬ 
plained.  proposed  9  32.2(b)  expressly 
pndilbits  the  offer  or  sale  of  commodity 
options  involving  domestically  traded 
futures  contracts. 


“7  UJ3.0.  2,  4  (Supp.  IV,  1974). 

"As  set  forth  In  f  32.1(s)  the  terms  com¬ 
modity  option  and  commodity  option  trans¬ 
action  are  used  interchangeably  in  the  pro¬ 
posed  rules. 

"The  provisions  of  this  section  are  ex¬ 
plained  in  more  detail  below. 


Unlawful  Commodity  Option 
Transactions 

Proposed  9  32.3(a)  provides  that  on 
and  after  January  17,  1977,  It  shall  be 
unlawful  for  any  pers(m  to  accept  any 
money,  securities,  or  property  (or  to  ex¬ 
tend  credit  in  lieu  thereof)  from  an  op- 
ticm  cust<Hner  as  payment  of  the  pur¬ 
chase  price  in  connecticm  with  a  com¬ 
modity  option  transaction  unless  such 
perscm  is  registered  as  a  futures  commis¬ 
sion  merchant  under  the  Act.'*  Proposed 
9  32.3(b)  provides  that  on  and  after  Jan¬ 
uary  17.  1977,  it  shall  be  unlawful  for 
any  person  to  solicit  or  accept  orders 
(other  than  in  a  clerical  capacity)  for 
the  purchase  or  sale  of  any  commodity 
option,  or  to  supervise  any  perscm  or 
persons  so  engaged,  unless  such  person 
is  (1)  registered  as  a  futures  commission 
merchant  imder  the  Act,  or  (2)  if  such 
person  is  an  individual,  registered  as  an 
associated  person  of  a  specified  futures 
commission  merchant  imder  the  Act.  In 
addition,  it  shall  be  imlawful  for  any 
futures  commission  merchant  to  permit 
an  individual  to  become  or  remain  as¬ 
sociated  with  such  futmes  ccHiunission 
merchant  in  specifically  enumerated  ca¬ 
pacities  if  such  futures  commission  mer¬ 
chant  knew  or  should  have  known  that 
such  Individual  was  not  registered  as  an 
associated  person. 

The  Commission  wishes  to  stress  that 
the  reglstraticm  requirements  apply  to 
all  persons  who  accept  orders  for  com¬ 
modity  options,  irrespective  of  whether 
the  order  is  accepted  directly  from  an 
opti(m  customer.  TTius,  if  a  futures  com¬ 
mission  merchant  utilizes  the  services  of 
another  firm  in  order  to  arrange  for  the 
execution  of  the  order  of  an  options 
customer,  the  other  firm  is  also  required 
to  register  as  a  futures  commission 
merchant. 

The  Commission  realizes  that  the  term 
futures  ccnnmisslon  merchant  in  section 
2(a)  (1)  of  the  Act  is  not  defined  to  in¬ 
clude  persons  engaged  in  commodity  (h>~ 
tion  activities,  and  it  Is  not  Intended  to 
require  that  persons  registering  as  fu¬ 
tures  commission  merchants  in  accord¬ 
ance  with  the  provisions  of  the  Interim 
regulations  be  required  to  solicit  or  ac¬ 
cept  orders  for  the  purchase  or  sale  of 
any  commodity  for  future  delivery  on  or 
subject  to  the  rules  of  a  contract  market. 
Rather,  the  Commission  has  determined, 
pmsuant  to  its  plenary  power  to  regulate 
commodity  (H>ti(m  transactions  in  sec¬ 
tions  2(a)(1)  and  4c(b)  of  the  Act,  to 
entrust  option  activities  only  to  futures 
commission  merchants  and  associated 
persons  of  specified  futures  commission 
merchants.  Inasmuch  as  these  are  cate¬ 
gories  of  registrants  with  which  the  Com¬ 
mission  and  the  public  are  alrea^ 
familiar.  This  wlU  allow  the  Commission 
to  regulate  commodity  option  activities 


"The  Commission  proposes  to  amend  {  1.3 
(p)  of  Its  regulations.  17  CFR  1.3(p),  de¬ 
fining  the  term  "futures  commission  mer¬ 
chant",  to  add  a  new  subsection  (2)  which 
would  Include  within  the  definition  of  the 
term  "futures  commission  merchant,"  any 
person  required  to  register  as  a  futures  com¬ 
mission  merchant  by  virtue  of  the  interim 
regulations. 
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in  a  less  complicated  fashion.  For  ex-* 
ample,  the  proposed  Interim  regulatitms 
would  automatically  pick  up  the  stand> 
ards  for  registration  and  denial  of  regis¬ 
tration  contained  in  the  Act  and  the 
Commission’s  interpretation  thereof; 
they  would  automatically  make  appli¬ 
cable  the  reparation  procedures  under 
the  Act;  and  they  would  allow  for  the 
incorporation  of  financial  standards  and 
relate  requirements  in  the  context  of 
revisions  to  S  1-17  of  the  regulations. 

The  CcMnmission  is  also  mindful  of  the 
fact  that  it  proposes  to  exclude  asso- 
ciaticms,  partnerships,  corporations, 
trusts  and  any  other  entities  from  the 
category  of  pers<ms  who  may  register  as 
associated  persons  in  order  to  comply 
with  the  provisions  of  section  32.3(b). 
The  Commission  believes  that  entities 
engaged  in  soliciting  or  accepting  orders 
for  the  purchase  or  sale  of  cmnmodity 
options  should  be  registered  as  futures 
commission  merchants,  and  that  the  as¬ 
sociated  person  category  of  registrant  in 
the  commodity  coitions  area  should  be 
limited  to  individuals  employed  by  such 
entities.  Irrespective  or  whether  they  may 
presently  be  classified  as  associated  per¬ 
sons  or  agents  of  futures  commission 
merchants  under  Section  4k  of  the  Act, 
7  U.S.C.  6k  (Supp.  IV.  1974) . 

It  should  be  noted  that  the  anticipated 
effective  date  of  these  rules  is  Novem¬ 
ber  22, 1976.  The  r^istration  provisions, 
however,  do  not  go  into  effect  until  60 
days  thereafter.  This  is  to  allow  persons 
sufficient  time  to  submit,  and  for  the 
CcHumission  to  process,  applications  for 
registration.  Processing  of  applications 
normally  take  aiH>roximately  60  days. 
Therefore,  as  indicated  above,  the  Com¬ 
mission  urges  persons  wishing  to  register 
as  futtires  commission  merchants  or 
associated  persons  to  submit  their  appli¬ 
cations  promptly.  A  person  who  defers 
filing  an  application  imtil  the  effective 
date  of  the  regulations  runs  the  risk 
that  the  application  may  not  be  proc¬ 
essed  on  a  time^  basis ;  a  person  who  does 
not  file  an  application  until  after  the 
effective  date  increases  the  risk  that  the 
application  will  not  be  processed  by  the 
time  the  registration  requiremefits  go 
into  effect.  The  Commission  intends  to 
expedite  the  processing  of  such  applica¬ 
tions,  and  a  prompt  filing  will  enable  the 
Cmnmission  to  do  so  on  a  timely  basis. 

Section  32.3(c)  provides  that  persons 
required  to  register  as  futures  commis¬ 
sion  merchants  or  as  associated  persons 
in  accordance  with  iS  32.3  (a)  and  (b), 
which  furnish  the  services  specified  in 
that  portion  of  section  2(a)  (1)  of  the 
Act  defining  the  term  “commodity  trad¬ 
ing  advisor”,  shall  not  be  Included  in  the 
term  “commodity  trading  advisor”,  if,  at 
the  time  such  services  are  furnished,  such 
person  is  registered  as  a  futures  commis¬ 
sion  merchant  or  as  an  associated  person 
under  the  Act  and  the  furnishing  of  such 
services  is  solely  liusidental  to  the  conduct 
of  such  person’s  activities  requiring  such 
r^dstration.  ’The'  Commission  has  pre¬ 
viously  expressed  the  view  that  generally 
persons  who  are  offering  c(»nmodlty  op~ 
tions  to  the  public  should  register  with 
the  Commission  as  c(»nmodlty  trading 


advisors.”  In  CFTC  Staff  Interpretative 
Letters  Numbered  76-13  and  76-13a,”  the 
Commission’s  Office  of  General  Counsel 
stated  that  ^e  Commission’s  view  tg)- 
plled  to  futures  commission  merchants. 
In  view  of  the  fact  that  persons  soliciting 
or  accepting  orders  for  commodity  (v- 
tions  are  to  be  required  to  register  either 
as  futures  commission  merchants  or  as¬ 
sociated  persons  imder  the  proposed  in¬ 
terim  reimlations,  the  Commission  has 
determined  that,  once  such  persons  are 
in  fact  registered,  the  registration  of  such 
persons  as  commodity  trading  advisors 
would  serve  no  additional  public  interest. 
Accordingly,  while  the  Commission  be¬ 
lieves  that  the  staff  Interpretation  is  a 
correct  interpretation  of  existing  law, 
compliance  with  that  interpretation  vidll 
not  be  necessary  upon  the  adoption  of 
the  interim  regulations,  and,  pending 
such  adoption,  the  Commission  has  de¬ 
termined  that  it  win  not  take  any  en¬ 
forcement  action  against  any  futures 
commission  merchant,  based  solely  on  its 
failure  to  register  as  a  commodity  trad¬ 
ing  advisor  in  compliance  with  such  in¬ 
terpretation  from  and  after  the  date  of 
the  publication  of  this  notice. 

Those  persons  which  are  already  reg¬ 
istered  as  futures  commission  merchants 
or  associated  persons  under  the  Act,  and 
which  would  be  required  to  register  as 
such  by  virtue  of  these  proposed  rules, 
need  not  re-register  in  those  categories, 
but  should  Immediately  notify  the  Com¬ 
mission  in  writing,  specifying  the  date 
such  person  commenced  or  intends  to 
commence  engaging  in  activities  other¬ 
wise  requiring  registration  imder  these 
proposed  rules.  ’This  provision  is  .set  forth 
in  proposed  §  32.3(d). 

Exemptions 

The  Commission  previously  indicated 
that  no  public  interest  would  be  served 
by  regulatory  provisions  governing  com¬ 
mercial  commodity  option  transactions 
with  certain  users,  producers  or  consum¬ 
ers,  and  previously  proposed  a  “trade 
tion”  exemption  for  such  persons.”  The 
Commission  has  again  considered  this  is¬ 
sue  in  light  of  the  comments  received  on 
its  prior  proposal,  as  well  as  the  recom¬ 
mendations  from  its  Advisory  Committee 
on  Market  Instruments,  and  has  con¬ 
cluded  that  there  is  no  substantial  public 
interest  to  be  served  by  requiring  the 
registration  of  certain  producers,  proc¬ 
essors.  commercial  users,  or  merchants 
who  engage  exclusively  in  commercial- 
type  transactions.  The  Commission  be¬ 
lieves  that  its  antifraud  rule  governing 
commodity  option  transactions  achieves 
the  full  regulatory  objective  in  such 
cases.  Accordingly,  except  for  the  provi¬ 
sion  of  its  antifraud  rule  (§  32.9) 
and  otherwise  prohibited  transactions 
(S  32.2) .  the  Commission  has  determined 
to  exempt  from  the  operation  of  these 
rules  the  offer  of  commc^ty  option  trans¬ 
actions  by  a  person  who  has  a  reasonable 
basis  to  believe  that  the  option  is  being 


»  See  40  FR  49361,  n.  11  (October  22,  1976) . 
ttOOR  Commodity  Futures  L.  Bep  190474 
(Interpretative  letter  76-13a  has  not  yet  been 
published  In  this  service) . 

»  See  41  FB  7776  (February  20, 1976) . 


offered  to  a  purchaser  referred  to  in  pro¬ 
posed  S  32.4(a)  and  that  the  purchaser 
is  being  offered  or  acquires  such  option 
for  purposes  routed  to  its  business.  Of 
course,  to  the  extent  that  a  person  offers 
or  sells  commodity  option  transactions  to 
persons  other  than,  or  in  addition  to  such 
purchasers,  compliance  with  these  rules 
would  be  required. 

The  Commission  intends  to  monitor 
the  effect  the  trade  option  exemption 
contained  in  §  32.4(a)  has  in  the  market¬ 
place  to  ascertain  whether  it  is  necessary 
or  appropriate.  The  Commission  wishes 
to  re-emphasize  that  the  exemptive  pro- 
viskms  expressly  do  not  exclude  any  per¬ 
son  from  the  proscriptiCKis  in  the  Com¬ 
mission’s  general  antifraud  rule  govern¬ 
ing  commodity  option  transactions  pres¬ 
ently  in  effect,  which  is  to  be  redesig¬ 
nated  as  §  32.9  of  the  proposed  rules.  The 
existing  antifraud  rule  applies,  and  will 
continue  to  api^,  to  all  offers  and  sales 
of  commodity  option  transactions  sub¬ 
ject  to  Commission  regulation  whether 
or  not  these  transactkms  are  subject  to 
or  exempt  from  the  provisions  of  any  of 
the , Commission’s  rules  affecting  com¬ 
modity  options. 

Additionally,  proposed  §  32.4(b)  pro¬ 
vides  that  theCominission  may,  by  order, 
upon  written  request  or  upon  its  own 
motion,  exempt  any  other  person,  either 
unconditionally  or  on  a  temporary  or 
other  conditional  basis,  from  any  pro¬ 
visions  of  these  rules,  other  than  those  of 
§S32.2  (prohibited  transactions),  32.8 
(unlawful  transactions)  and  32.9  (anti¬ 
fraud  rule) .  if  it  finds,  in  its  discretion, 
that  it  would  not  be  contrary  to  the  pub¬ 
lic  interest  to  grant  such  exemption.  At 
the  present  time,  the  Cmmnlssion  con¬ 
templates  no  additional  exemptions  but 
has  inserted  this  provision  in  the  pro¬ 
posed  regulations  to  permit  maximum 
Commission  fiexibillty.  Since  the  ulti¬ 
mate  purpose  of  the  Commission’s  regu¬ 
lations  will  be  to  Implement  a  rigidly 
controlled  optiim  test  program,  exemp- 
tipns  would  be  considered  only  in  the 
most  extraordinary  of  circumstances. 

Disclosure 

Proposed  §  32.5  sets  forth  the  disclo- 
siire  which  a  person  soliciting  a  com¬ 
modity  option  transaction  must  provide 
to  an  option  customer  not  less  than  24 
hours  prior  to  the  entry  into  the  com¬ 
modity  option  transaction.  Commodity 
option  customers  are  required  to  be  pro¬ 
vided  with  a  summary  disclosure  state¬ 
ment  setting  forth  (1)  the  actual  amoimt 
of  the  purchase  price  and  the  method  by 
which  the  premium  is  established,  in¬ 
cluding  a  separate  listing  of  the  premi¬ 
um,  mark-ups  on  the  premium,  costs, 
fees  and  other  charges  comprising  the 
purchase  price;  (2)  a  statement  of  (i) 
the  services  to  be  provided  for  the  sepa¬ 
rate  elements  comprising  the  purchase 
price,  (ii)  the  striking  price  and  the 
method  by  which  the  striking  price  is 
established,  (ill)  the  total  quantity  or 
quality  of  the  commodity  which  may  be 
purchased  or  sold  upon  exercise  of  the 
commodity  option  or  which  underlies  the 
contract  of  sale  for  future  delivery  which 
may  be  purchased  or  sold  upon  exercise 
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of  the  commodity  opticm.  and  (Iv)  any 
and  all  additional  costs  which  may  be  in¬ 
curred  by  the  option  customer  if  the 
option  is  exercised,  including  storage 
costs.  Interest  charges,  commissions 
(whether  denominated  as  sales  commis¬ 
sions  or  otherwise) ,  and  all  similar  fees 
and  charges:  (3)  the  price  level  that  the 
underlying  cMnmodlty  or  the  underlying 
contract  of  sale  for  future  delivery  must 
reach  during  the  life  of  the  option  for 
the  option  customer  to  realize  a  profit  in 
the  commodity  option  transaction,  to¬ 
gether  with  an  explanation  of  the  effect 
of  applicable  foreign  currency  fiuctua- 
tions;  (4)  a  bold-faced  statement  on  the 
first  page  of  the  disclosure  statement  set¬ 
ting  forto  certain,  specific  cautions  re¬ 
garding'  commodity  option  transactions; 
and  (6)  a  statement  of  certain  risks  to 
be  considered  by  the  customer  before  en¬ 
tering  into  the  commodity  option  trans¬ 
action.  The  Commission  wishes  to  em¬ 
phasize  that  this  disclosure  should  be 
clear,  intelligible  and  understandable  to 
any  person  reading  it.  This  disclosure 
statement  is  required  to  be  furnished  to 
option  customers  in  advance  of  purchase 
so  as  to  familiarize  them  with  certain 
aspects  of  the  option  transaction.  The 
Commission  is  aware  that  a  significant 
number  of  commodity  option  transac¬ 
tions  currently  are  being  offered  and  sold 
through  the  use  of  high-press\ire  sales 
tactics  to  persons  who  are  relatively  un¬ 
familiar  Trith  the  commodities  markets 
generally,  and  with  commodity  options 
in  particular.  The  Commission  is  also 
aware  that  at  the  present  time  even  when 
disclosure  is  made  to  option  customers, 
it  is  often  inaccurate  or  misleading, 
either  in  content,  presentation,  or  both. 
Given  the  interim  nature  of  the  proposed 
niles,  the  disclosure  statement  require^ 
to  be  furnished  by  S  32.5  is  by  no  means 
Intended  to  convey  the  impression  that 
the  items  contained  therein  are  the  only 
things  which  need  be  disclosed  to  pro¬ 
spective  customers,  and  the  Commission 
would  encourage  persons  soliciting  pro¬ 
spective  option  customers  to  provide 
them  with  sufficient  information  to 
evaluate  the  transaction  more  ful^  and 
the  futures  commission  merchant  and/ 
or  associated  person  through  whom  such 
customers  are  dealing,  as  well  as  their 
financial  conditions.  In  this  connection, 
as  noted  above,  when  the  Commlsskm 
proposes  the  second  stage  of  its  regula¬ 
tions,  It  expects  to  require  additional, 
more  detailed  Information  to  be  disclosed 
to  prospective  option  customers. 

The  Commission  understands  that  If 
an  option  customer  purchases  em  optlcm 
on  a  contract  of  sale  of  a  commodity  for 
future  delivery  which  is  traded  on  a  for¬ 
eign  commodity  exchange,  the  solicitor  of 
such  option  would  not  always  be  able  to 
provide  the  option  customer  with  certato 
’‘price"  information  until  the  trade  Is 
executed.  In  that  event  proposed  5  32.5 
(b)  provides  that  to  the  extent  the  actual 
price  Information  called  for  by  para- 
git^ihs  (a)  (1),  (2)  and  (3)  of  132.5  Is 
not  known  at  the  time  the  disclosure 
statement  Is  to  be  delivered  to  the  pro¬ 
spective  option  cust(Hner,  a  good  faith 


estimate  of  such  Information  should  be 
provided  as  part  of  the  disclosure  state¬ 
ment.  and  upon  executicm  of  the  com¬ 
modity  option  transaction  for  the  option 
ciistomer,  the  person  required  to  deliver 
the  disclosure  statement  shall  Immedi¬ 
ately  provide  all  actual  price  Information 
in  writing  to  the  option  customer. 

Segregation 

The  Ccmunlsslon  has  provided  in  pro¬ 
posed  S  32.6  that  any  person  which 
accepts  money,  securities  or  property 
from  an  (^itiCMi  customer  as  .payment  of 
the  purchase  price  in  connection  with  a 
commodity  option  transacticm  shall  seg¬ 
regate  such  money,  secmltles  and  prop¬ 
erty  in  the  United  States  and  shall  treat 
and  deal  with  such  assets  as  belonging 
to  such  option  customer  until  expiration 
of  the  term  of  the  option  or,  if  the  optlm 
customer  exercises  the  cation,  imtil  all 
rights  of  the  option  customer  under  the 
commo^ty  option  have  been  fulfilled. 
The  Commlssimi  wishes  to  emphasize 
that  S  32.6  requires  that  assets  must  be 
segregated  in  the  United  States,  so  that 
such  assets  will  not  be  subject  to  the 
attachment  or  other  laws  or  require¬ 
ments  of  any  other  nation.  The  Ccxnmls- 
sion  views  these  requirements  as  essential 
to  protect  at  least  the  basic  Investment 
of  cmnmodity  option  customers  as  well 
as  to  assure,  to  the  extent  feasible,  the 
financial  integrity  of  option  transactions. 
In  the  Commission’s  view,  these  segrega¬ 
tion  requirements  are  a  cardinal  tenet 
of  commodities  regulation,  and  will  help 
to  prevent  fraud.  Absent  segregation, 
these  assets  could  be  used  by  a  person 
In  Its  general  operations.  In  addition, 
absent  segregation,  these  assets  might  be 
subject  to  the  claims  of  general  creditors 
of  the  person  accepting  them.  As  noted 
above,  the  Ccxnmlsslon  is  aware  that  the 
segregation  requirements  could  result  in 
“double  segregsdlon,**  particularly  where 
futures  commission  merchants  or  other 
persons  are  engaged  In  the  offer  and  sale 
of  London  options.  The  Commission  is 
further  cognizant  of  the  fact  that  this 
segregaticm  requirement  may  impose  a 
financial  strain  upon  the  vast  percentage 
of  persons  presently  engaged  in  the  offer 
and  sale  of  commodity  options.  Accord¬ 
ingly,  the  Commission  encourages  inter¬ 
ested  perscms,  particularly  those  engaged 
in  the  offer  and  sale  of  London  commod¬ 
ity  (n>tions,  to  submit  comments  or.  the 
Commlsslcm’s  segregation  proposals  and 
to  suggest  alterations  which  wUl  provide 
adequate  customer  protections.  In  sub¬ 
mitting  any  alterations,  commentators 
should  be  aware  that.  In  the  Commls¬ 
slcm’s  view,  what  Is  of  paramodnt  Im¬ 
portance  In  Its  fundamental  customer 
protection  aspects.  In  submitting  any 
alternative  proposals,  ccmimentators 
should  be  aware  that,  in  the  Commis¬ 
sion’s  view,  what  Is  of  paramount  im¬ 
portance  Is  that  option  customers  be  as¬ 
sured.  at  the  very  least,  that  the  assets 
which  they  put  up  to  purchase  the  option 
will  be  safe  during  the  term  of  the  option 
and  be  available  to  be  refunded  to  option 
custcMners  In  the  event  that  an  option 
customer  exercises  the  option  but  is  un¬ 
able  to  obtain  satisfaction  of  the  obli¬ 
gations  owing  to  him  because  of  toe 


insolvency  of  the  futures  commission 
merchant  or  its  princlpsds. 

The  provisions  of  §  32.6  are  patterned 
essentially  after  toe  requirements  for 
segregation  of  customer  fimds  in  sectibn 
4d(2)  of  toe  Act  and  regulation  §S  1.20 
(a)  (customers’  money,  securities,  and 
property  to  be  segregated  and  separately 
accounted  for) ,  1.25  (Investment  of  cus¬ 
tomers’  fimds),  1.26(a)  (deposit  of  obll- 
gatlcms  purchased  with  customers’ 
funds),  1.27(a)  (recmrd  of  Investments), 
1.28  (appraisal  of  obligations  purchased 
with  customers’  funds),  1.29  (Increment 
or  interest  resulting  from  investment  of 
customers’  funds),  and  1.32  (segregated 
accounts;  dally  computation  and  rec¬ 
ords).* 

The  Commission  had  originally  in¬ 
tended  to  permit  futures  commission 
merchants  to  exclude  sales  commissions 
from  toe  assets  required  to  be  segregated. 
Because  of  toe  dlfBculty  of  defining  “pre- 
mium"'  and  “commissions’’,  this  might 
have  permitted  unscrupulous  persons  to 
characterize  the  major  portion  of  the 
purchase  price  sis  a  “sales  ccmimission’’ 
smd  thereby  tend  to  encourage  attempts 
to  evade  the  segregation  requirements. 
The  alternative  would  have  been  to  Im¬ 
pose  a  maximum  percentage  <m  the 
simount  of  permissible  sales  cmnmlsslons, 
but  the  Commission  believes  that  it 
should  not  engage  in  this  practice.  Ac¬ 
cordingly,  the  Commission  has  decided 
that  it  Is  In  toe  public  Interest  that 
futures  commission  merchants  segregate 
all  assets  received  frmn  customers  as  pay¬ 
ment  of  toe  purchase  price  In  ccmnectlcm 
with  a  commodity  option  transaction 
and  treat  such  assets  as  belonging  to 
option  customers.  The  Commission  spe¬ 
cifically  requests  ccmunents  on  whether 
it  should  permit  smne  portion  of  toe  pur¬ 
chase  price  not  to  be  segregated,  and  if 
so,  how  that  portion  could  be  determln'^. 

The  Commission  is  further  aware  that 
its  segn^^ration  requirements  may  have 
to  be  modified  In  Its  second  stage  regu¬ 
lations  to  take  into  account  option  trad¬ 
ing  on  boards  of  trade  designated  by  the 
Commission  and  on  recognized  foreign 
commodities  exchange  systems. 

Books  and  Record  Keeping 

Proposed  §32.7  (a)  and  (b)  require 
persons  receiving  toe  purchase  price  for 
a  commodity  cmtion  from  an  option  cus¬ 
tomer  to  maintain  full,  complete  and 
systematic  records  of  all  such  transac¬ 
tions.  Among  other  things,  such  persons 
are  required  to  ke«>:  all  orders,  signa¬ 
ture  cards,  books  of  record.  Journals, 
ledgers,  cancelled  checks,  copies  of  all 
statements  of  purchase,  exercise  or 
lapse,  and  reports,  letters,  disclosure 
stat^ents  required  by  proposed  §  32.6, 
solicitation  or  advertising  material,  and 
all  other  literature  or  writ^  advice  dis¬ 
tributed  to  option  customers  or  prospec¬ 
tive  option  customers:  toe  true  name 
and  address  of  each  commodity  option 
cust(«ner  or  prospective  commodity  op¬ 
tion  customer  solicited;  and  toe  true 
name  and  address  of  each  maker,  un¬ 
derwriter,  issuer  or  other  person  who 

•17  CTB  I|l.a0(a).  1.26,  1.36(a).  l.S7(a). 
1.28, 1.29  and  1.82. 
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assxunes  or  purports  to  assume  any  fi¬ 
nancial  responsibility  for  the  fulfillment 
of  any  commodity  option  transaction 
engaged  in  by  such  person.  Under  pro¬ 
posed  §  32.7(c) .  persons  accepting  or¬ 
ders  from  persons  other  than  an  option 
customer  (for  example,  a  correspond¬ 
ing  futures  commission  merchant  of  a 
futxires  commission  merchant  dealing 
directly  with  an  option  customer)  must 
keep  similar  records  to  the  extent  nec¬ 
essary  to  refiect  their  participation  in 
the  transsictions. 

In  addition,  under  proposed  S  32.7(d) 
each  person  which  accepts  an  order  for  a 
commodity  option,  whether  frmn  an  op¬ 
tion  customer  or  any  other  person,  must 
prepare  a  written  record  of  that  order, 
including  an  account  identification  and 
order  number  and  must  record  the  date 
and  time  the  order  is  accepted,  is  trans¬ 
mitted  for  execution,  and,  if  the  order 
Is  executed,  the  date  and  time  of  execu¬ 
tion.  And  each  such  person  which  ac¬ 
cepts  the  pmchase  price  of  the  com¬ 
modity  option  from  the  option  customer 
must,  upon  receipt  of  confirmation  that 
the  order  was  executed,  notify  the  op¬ 
tion  customer  of  the  date  that  the  order 
was  executed  . 

Under  proposed  S  32.7(e),  all  the  rec¬ 
ords  reqiiired  to  be  maintained  must  be 
kept  for  the  period  specified  in  regulation 
§  1.31,”  which  is  five  years,  and  must  be 
open  to  inspection  at  all  times  during 
such  time  by  any  authorized  representa¬ 
tive  of  the  Commission  of  the  United 
States  Department  of  Justice. 

The  Commission  believes  that  the  rec¬ 
ords  and  bookkeeping  requirements  are 
important  so  as  to  enable  the  Commis¬ 
sion  to  examine  the  records  of  all  as¬ 
pects  of  commodity  option  transactions 
offered  and  sold  to  option  customers,  and 
to  assure  that  persons  maintain  proper 
internal  control  of  their  financial  opera¬ 
tions. 

Unlawful  Representations 

Premosed  §  32.8  makes  it  unlawful  for 
any  futures  commission  merchant  or  as¬ 
sociated  person  engaging  in  commodity 
option  transactions  to  claim  that  the 
Commission,  by  declaring  a  registration 
effective  or  otherwise,  has  approved  ei¬ 
ther  the  registrant  or  any  commodity  op¬ 
tion  transaction  to  be  engaged  in  by  the 
registrant.  While  the  Commission  will 
seek  to  prevent  the  dissemination  of  false 
or  misleading  information  by  registrants, 
it  cannot  conduct  an  investigation  in 
every  instance  to  determine  the  accuracy 
or  adequacy  of  the  information  contained 
in  an  application  for  registration  or  in 
the  disclosure  statement  required  by  pro¬ 
posed  §  32.5  of  the  interim  regulations. 
‘  Consequently,  registration  with  the  Com¬ 
mission  cannot,  and  does  not,  indicate 
Commission  approval  of  the  registrant  or 
of  the  transactions  in  which  it  may  en¬ 
gage.  This  rule  does  not  preclude  a  fu¬ 
tures  commission  merchant  or  associated 
person  from  stating  that  it  is  registered, 
if  that  is  true,  and  if  such  statement  is 
not  misleading  under  the  circumstances 
in  which  the  statement  is  made. 


“  17  CPB  1.81. 


Antifraxtd 

Proposed  9  32.9,  the  Comml^ion’s  anti¬ 
fraud  rule  governing  commodity  (mtlon 
transactions,  has  been  Included  as  a  part 
of  the  proposed  interim  rules  so  that  all 
the  rules  affecting  commodity  option 
transactions  will  be  in  one  place  in  the 
Code  of  Federal  Regulations.  This  section 
is  the  same  rule  that  is  presently  in  ef¬ 
fect,  contained  in  17  CFR  30.01,  modified 
to  incorporate  certain  of  the  definitions 
set  forth  in  the  proposed  interim  rules. 
The  proposed  redes^ation  (ff  §  30.1  as 
9  32.9  is  technical  only;  it  wUl  have  no 
substantive  effect  on  fraudulent  activity 
prior  to,  on,  or  after  the  effective  date  of 
9  32.9.” 

The  Commission  wishes  to  advise  af¬ 
fected  persons  that,  upon  adoption  of 
the  proposed  interim  regulations,  it 
would  view  any  attempt  to  evade  their 
requirements — such  as  an"  attempt  to 
avoid  the  segregation  requirements  by 
soliciting  options  customers  in  this  coun¬ 
try  and  suggesting  to  the  customers  that 
they  deal  directly  with  a  foreign  afiUiate 
of  the  .  registrant  or  other  person  located 
outside  the  United  States — as  a  violation 
of  the  antifraud  provision. 

Option  Transactions  Entered  Into  Prior 

TO  THE  Effective  Date  of  the  Proposed 

Interim  Regulations 

Proposed  9  32.10  makes  clear  that  the 
proposal  rules  are  to  have  prospective  ef¬ 
fect  only  and  do  not  apply  to  commodity 
option  transactions  lawfully  enter^  into 
prior  to  the  effective  date  of  the  rules. 
However,  to  the  extent  stated  above, 
§9  32.2  and  32.9  are  codifications  of  the 
prohibitions  of  existing  law,  so  that  noth¬ 
ing  contained  in  §  32.10  should  be  con¬ 
strued  to  imply  that  the  transactions 
referred  to  in  §  32.2  or  32.9  could  have 
been  or  may  be  lawfully  entered  into  prior 
to  the  effective  date  of  the  interim 
regulations. 

Ameitoments  to  §  1.17 

The  Cemunission  proposes  to  amend 
9  1.17  to  require  that  any  futures  com¬ 
mission  merchant  engaging  in  commod¬ 
ity  option  transactions  referred  to  in  Part 
32  of  the  proposed  regulations  would  be 
required  to  have  and  to  maintain  at  all 
times  adjusted  working  capital  equal  to 
or  in  excess  of  whlchevar  of  the  follow¬ 
ing  is  greater:  (1)  $50,000  or  (2)  the 
sum  of  the  safety  factors  described  in 
9  1.17  with  respect  to  both  proprietary 
and  customers’  accounts  plus  five  per¬ 
cent  of  the  applicant’s  aggregate  indebt¬ 
edness.  A  futures  (XHnmission  merchant 
who  is  exonpt  frmn  the  financial  require¬ 
ments  of  9  l.lt7(a)  would  also  be  required 
to  maintain  minimum  adjusted  working 
capital  of  at  least  $50,000,  computed  in 
accordance  with  the  bylaws,  rules,  regu¬ 
lations  or  resolutions  of  the  contract 
market  which  serve  as  the-basis  for  such 
exonption. 


"Judicial  Interpretations  ot  {  31.01  worild, 
of  course,  continue  to  be  applicable  to  new 
section  32.9.  Bee  CFTC  v.  J.  S.  Love  A  Asso~ 
dates  Options.  Ltd.,  CCH  Com.  Put.  L.  Rep. 
720,196  (S.D.N.Y.  Aug.  12,  1976). 


The  Commission  believes  that  the 
$50,000  adjusted  woi^ing  capital  require¬ 
ment  for  futures  commission  merchants 
engaged  in  options  activity  is  necessary 
to  provide  a  cushion  against  losses  which 
could  arise  as  a  result  of  any  number  of 
factors,  such  as  dishonesty,  incompe¬ 
tence,  insuflScient  or  inadequate  segrega¬ 
tion. 

The  Commission  also  proposes  to 
amend  9  1.17  to  add  a  new  paragraph 
(c)  (9)  defining  the  term  “cummer”  to 
include  an  “<mtion  customer”  as  defined 
in  the  proposed  rules.  This  is  necessary 
to  make  9  1.17  applicable  to  commodity 
option  transactions. 

•  *  •  •  * 

In  consideration  of  the  foregoing,  the 
C(»nmission,  pursuant  to  its  authority 
contained  in  sections  2(a)(1),  .4c(a), 
4c (b)  and  8a  of  the  Act,  7  U.S.C.  2,  6c(a) , 
6c(b)  and  12a  (Supp.  IV,  1974) ,  hereby 
proposes  to  amend  Chapter  1  of  Title  17 
of  the  Code  of  Federal  Regulations  effec¬ 
tive  November  22,  1976,  by  amending 
99  1.3(p)  and  1.17,  by  deleting  §  30.01 
and  by  adding  a  new  Part  32  as  follows :  ” 

PART  1— GENERAL  REf^DLATIONS  UNDER 

THE  COMMODITY  EXCHANGE  ACT 

1.  Section  1.3(p)  is  amended  by  adding 
a  “(1)”  after  the  word  “means”  and  be¬ 
fore  the  word  “individuals”,  by  deleting 
the  period  and  adding  the  word  “and” 
after  the  word  “therefrom”  and  by  add¬ 
ing  the  following: 

§  1.3  Definitions 

•  «  «  •  a 

(p)  •  *  • 

(2)  shall  include  any  person  required 
to  register  as  a  futures  commission  mer¬ 
chant  imder  the  Act  by  virtue  of  Part 
32  of  this  chapter. 

2.  Section  1.17  is  amended  to  revise 
paragraphs  (a)  and  (b)  and  to  add  para¬ 
graph  (c)  (9)  as  follows: 

§  1.17  Minimum  financial  requirements. 

(a)  Except  as  provided  in  paragraphs 
(b)  (1)  and  (b)  (.2)  of  this  section,  no  per¬ 
son  applying  for  registration  as  a  futures 
commission  merchant  shall  be  so  regis¬ 
tered  unless  he  has  adjusted  working 


"In  pn^MSslng  the  regulations  hereinafter 
set  forth,  the  Commission  has,  In  accordance 
with  section  16  of  the  Act,  7  T7.S.C.  19  (Supp. 
IV.  1974)  taken  Into  consideration  the  public 
interest  to  be  protected  by  the  antitrust  laws. 
While  It  recognizes  that  the  financial,  segre¬ 
gation  and  other  criteria  imposed  as  prereq¬ 
uisites  to  allowing  a  person  to  enter  into  or 
continue  In  the  commodity  options  business, 
may  result  In  some  lessening  of  competition, 
the  Commission  believes  that  the  proposed 
rules  are  a  necessary  minimum  for  effectuat¬ 
ing  the  purposes  tuid  poUcies  of  the  Act 
which  require  that  the  Commission  assure 
the  financial  solvency  of  option  transactions 
and  prevent  fraud  or  manipulation.  The 
Commission  has  determined  that  mlnimxun 
financial  and  other  requirements  are  essential 
to  public  protection  under  the  Act.  Accord¬ 
ingly,  the  Commission  believes  that.  In  im¬ 
posing  the  mlnlmiun  financial  requirements 
and  the  other  requirements  of  the  proposed 
regulations,  tt  has  taken  the  least  anticom¬ 
petitive  means  of  achieving  the  objectives, 
policies  and  purposes  of  the  Act. 
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capital  equal  to  or  In  excess  of  which¬ 
ever  of  the  following  is  greater:  (1)  $10,- 
000  or  (2)  the  sum  of  the  safety  factors 
hereinafter  prescribed  in  this  section 
with  respect  to  both  proprietary  ac- 
coimts  and  custcxners*  accounts  plus  5 
percent  of  the  applicant’s  aggr^ate  In¬ 
debtedness;  and  each  person  registered 
as  a  futures  commission  merchant  shal^ 
at  all  times  continue  to  meet  such  flnan-'" 
cial  requirements. 

(b)(1)  Except  as  provided  in  para¬ 
graph  (b)  (2)  of  this  section,  no  person 
registered  as  a  futures  commission  mer¬ 
chant  shall  engage  in  commodity  option 
transactions  referred  to  in  Part  32  of 
this  chapter  vinless  he  has  adjusted 
working  capital  equal  to  or  in  excess  of 
whichever  of  the  following  is  greater:  (1) 
$50,000  or  (2)  the  sum  of  the  safety  fac¬ 
tors  hereinafter  prescribed  In  this  sec¬ 
tion  with  respect  to  both  proprietary  ac¬ 
counts  and  customers’  accounts  plus  5 
percent  of  the  applicant’s  aggregate  In¬ 
debtedness;  and  each  such  person  reg¬ 
istered  as  a  futures  commission  mer¬ 
chant  shall  at  all  times  continue  to  meet 
such  financial  requirements. 

(2)  The  requirements  of  paragraphs 

(a)  and  (b)(1)  of  this  section  shall 
not  be  applicable  if  the  applicant 
for  registration  or  registrant  is  a  mem¬ 
ber  of  a  contract  market  and  conforms 
to  minimum  financial  standards  and  re¬ 
lated  reporting  requirements  set  by  such 
contact  market  in  its  bylaws,  rules,  regu¬ 
lations  or  resolutions  approved  by  the 
Commission,  Provided,  however,  Tliat 
such  a  futures  commission  merchant  who 
engages  in  option  transactions  referred 
to  in  Part  32  of  this  chapter  shall  at  all 
times  maintain  a  minimum  capital  of 
$50,000  computed  in  accordance  with  the 
applicable  bylaws,  rules,  regulations,  or" 
resolutions  of  such  contract  market 
which  have  been  approved  by  the  Com¬ 
mission. 

(c)  •  •  •  (9)  The  term  “customer” 
shall  Include  an  “option  customer”  as 
defined  in  Part  32  of  this  Chapter. 

•  •  •  •  • 


PART  30— FRAUD  IN  CONNECTION  WITH 
COMMODITY  TRANSACTIONS 

§  30.01  [Removed] 

1.  Section  30.01  is  removed. 


PART  32— REGULATION  OF  COMMODITY 
OPTION  TRANSACTIONS 

2.  Part  32  is  added  to  read  as  follows: 


8ec. 

32.1 

Definitions. 

32.2 

Prohibited  traxisactlcms. 

32.3 

Unlawful  ccMnmodlty  option  tranaae- 
tiona. 

32.4 

Exemptions. 

32.6 

Disclosure. 

32.6 

Segregation. 

32.7 

Books  and  recordkeeping. 

32.8 

Unlawful  representations. 

32.9 

Fraud  In  connection  with  commodity 
option  transactions. 

32.10 

Option  transactions  entered  Into  {vlor 
to  the  effective  date  of  this  Part. 

Axtihokitt:  Secs.  2(s)(l),  4c(s).  4e(b), 
8a,  Oomxnodlty  Patures  Act  (7  UB.O.  8,  8e 
(b)  and  12a  (Supp.  IV,  1974) ). 


§  32.1  Definitions. 

As  used  in  this  Part — 

(a)  “Commodity  option  transaction” 
and  “commodity  option”  each  means  any 
transaction  or  agreement  in  Interstate 
commerce  which  Is  or  is  held  out  to  be 
of  the  character  of,  or  Is  commonly 
known  to  the  trade  as.  an  “option”, 
“privilege”,  “Indemnity",  “bid”,  “offer”, 
“put”,  “call”,  “advance  guaranty”,  or 
“decline  guaranty”  Involving  any  com¬ 
modity  regulated  under  the  Act  other 
than  wheat,  cotton,  rice,  com,  oats,  bar¬ 
ley,  rye.  fiaxseed,  grtdn  sorghiuns.  mill 
feeds,  butter,  eggs,  onions,  Solanum 
tuberosum  (Irish  potatoes),  wool,  wool 
tops,  fats  and  oils  (including  lard,  tallow, 
cottonseed  oil.  peanut  oil,  soybean  oil  and 
all  other  fats  and  oils) ,  cottonseed  meal, 
cottonseed,  peanuts,  soybeans,  soybean 
meal,  livestock,  livestock  products  and 
frozen  concentrated  orange  Juice; 

(b)  “Interstate  commerce”  shall  be 
construed  and  have  the  same  meaning 
as  set  forUi  In  sections  2(a)  and  2(b) 
of  the  Act; 

(c)  “Option  customer”  means  any 
person  who,  directly  or  indirectly,  pur¬ 
chases  or  otherwise  acquires  for  value 
any  interest  in  a  commodity  option,  but 
shall  not  include  a  person  required  to 
register  as  a  futures  commission  mer¬ 
chant  in  accordance  with  this  part; 

(d)  “Purchase  price”  means  the  total 
actual  cost  paid  or  to  be  paid,  directly 
or  indirectly,  by  an  option  customer  for 
entering  Into  and  maintaining  an  In¬ 
terest  in  a  commodity  option  transaction, 
by  whatever  name  called;  and 

(e)  “Striking  price”  means  the  price 
at  which  an  optidn  customer  may  pur¬ 
chase  or  sell  commodity  or  the  con¬ 
tract  of  sale  of  a  commodity  for  future 
delivery  which  Is  the  subject  of  a  com¬ 
modity  option  transaction. 

§  32.2  Prohibited  transactions. 

No  person  may  offer  to  enter  into, 
confirm  Uie  execution  of,  or  maintain 
a  posltlcoi  In,  any  transaction  in  inter¬ 
state  commerce  Involving — 

(a)  Wheat,  cotton,  rice,  com,  oats,  bar¬ 
ley.  rye,  fiaxseed.  grain  sorghums,  min 
feeds,  butter,  eggs,  onions,  Solanum  tu¬ 
berosum  (Irish  potatoes),  wool,  wo<d 
t(^,  fats  and  oils  (including  lar^  tal¬ 
low,  cottonseed  oil,  peanut  oil,  soybean 
oil  and  aU  other  fats  and  oHs)  ,  cotton¬ 
seed  meal,  cottonseed,  peanuts,  soybeans, 
sojrbean  meal,  livestock,  livestock  prod¬ 
ucts  and  frozen  concentrated  orange 
Juice,  or 

(b)  Any  contract  of  sale  of  any  cMn- 
modlty  for  future  deliv«y  traded  (m  or 
subject  to  the  rules  ot  any  contract  mar¬ 
ket  or  Involving  the  prices  of  such  con¬ 
tracts,  except  under  such  terms  and  con¬ 
ditions  as  the  Commission  shall,  pre¬ 
scribe; 

if  the  transaction  is  or  is  held  out  to  be 
of  the  character  of,  or  Is  commonly 
known  to  the  trade  as,  an  “optlrai”, 
“privilege”,  “indemnity”,  “Md”,  “offer”, 
“put”,  “call”,  “advance  guaranty”,  or 
“decline  guaranty”. 


§  32.3  Unlawful  commodity  option  trans¬ 
actions. 

(a)  On  and  after  Januar  yl7,  1977,  it 
shidl  be  tmlawful  for  any  person  to  ac¬ 
cept  any  money,  securities,  or  property 
(or  to  extend  credit  in  lieu  thereof)  from 
an  option  customer  as  payment  of  the 
purchase  piice  in  connection  with  a  com¬ 
modity  opticm  transaction  imless  such 
person  is  registered  as  a  futures  com¬ 
mission  merchant  under  the  Act  and 
such  registration  shall  not  have  expired, 
been  suspended  (and  the  period  of  sus¬ 
pension  has  not  expired)  or  revoked. 

(b)  On  and  after  January  17,  1977,  It 
shall  be  vinlawf ul  for — 

(1)  Any  person  to  solicit  or  accept  or¬ 
ders  (other  than  in  a  clerical  capacity) 
for  the  purchase  or  sale  of  any  commod¬ 
ity  option,  or  to  supervise  any  person  or 
persons  so  engaged,  unless  such  person 
is — 

(1)  Registered  as  a  futures  commission 
merchant  imder  the  Act,  or 

(ii)  If  such  person  is  an  indlviduaL 
registered  as  an  associated  person  of  a 
specified  futures  commission  merchant 
under  the  Act; 

and  such  registration  shall  not  have  ex¬ 
pired.  been  suspended  (and  the  period  of 
suspension  has  not  expired)  or  revoked; 
and 

(2)  Any  futures  commission  merchant 
to  permit  an  individual  to  become  or  re¬ 
main  associated  with  such  futures  com¬ 
mission  merchant  as  a  partner,  officer  or 
employee  (or  in  any  similar  status  or 
position  involving  similar  functions)  in 
any  capacity  involving  such  solicitation, 
acceptance  or  supervision  if  such  futures 
commission  merchant  knew  or  should 
have  known  that  such  individual  was 
not  registered  as  an  associated  petson  or 
that  such  registration  has  expired,  been 
suspended  (and  the  period  of  suspension 
has  not  expired)  or  revoked; 

(c)  A  person  required  to  roister  as  a 
futures  commission  merchant  or  as  an 
associated  person  in  accordance  with  this 
Part  which  furnishes  the  services  speci¬ 
fied  ha  that  portion  of  section  2(a)(1) 
of  the  Act  defining  the  term  “commod¬ 
ity  trading  advisor”  shall  not  be  included 
in  the  term  ccnnmodity  trading  advisor 
if: 

(1)  At  the  time  such  services  are  fur¬ 
nished,  such  person  is  registered  as  a  fu¬ 
tures  commission  merchant  or  as  an  as¬ 
sociated  person  imder  the  Act,  and  such 
registration  shall  not  have  expired,  been 
suspended  (and  the  period  of  suspension 
has  not  expired)  or  revoked;  and 

(2)  The  furnishing  of  such  services  is 
solely  incidental  to  the  conduct  of  such 
person’s  activities  requiring  such 
registration. 

(d)  A  person  registered  as  a  futures 
commission  merchant  or  an  associated 
person  under  the  Act,  who  is  required  to 
register  as  such  by  virtue  of  this  Part, 
need  not  re-register  as  such  but  shall  im¬ 
mediately  notify  the  Commission  in 
writing,  specifying  the  date  such  person 
commenced  or  Intends  to  ccmimence  en¬ 
gaging  in  activities  otherwise  requiring 
registration  under  this  part. 
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S  S2.4  Exemptions. 

<a)  Except  for  the  provlskHis  of 
§S  32.2  and  324),  which  shall  In  any 
event  apidy  to  all  commodity  optkm 
transactions,  the  provisions  of  this  Part 
shall  not  apply  to  a  commodity  option 
offered  by  a  person  which  has  a  reason¬ 
able  basis  to  b^eve  that  the  option  Is 
offered  to  a  producer,  processor,  or  ecmi- 
mereial  user  of.  or  a  merchant  handling, 
the  commodity  which  is  the  subject  of 
the  commodity  option  transaction,  or  the 
products  or  by-products  thereof,  and 
that  such  producer,  processor,  commer¬ 
cial  user  or  merchant  is  offered  or  enters 
into  the  commodity  emtion  transaction 
solely  for  purposes  related  to  its  business 
as  such. 

(b)  The  Commission  may,  by  order, 
upon  written  request  or  upon  its  own 
motion,  exempt  any  other  person,  either 
unconditionally  or  on  a  temporary  or 
other  conditional  basis,  from  any  provi¬ 
sions  of  this  Part,  other  than  IS  32.2,  32.8 
and  32.9,  if  it  finds,  in  its  discretion,  Uiat 
It  would  not  be  contrary  to  the  public 
Interest  to  grant  such  exemption. 

§  32.5  Disdosnre. 

(a)  Prior  to  the  entry  into  any  com¬ 
modity  option  transaction,  each  pro^iec- 
tive  option  customer  shall  be  furnished 
with  a  siunmary  disclosure  statement  by 
the  person  soliciting  the  order  therefor 
not  less  than  24  hours  prior  to  the  entry 
into  the  commodity  option  transaction. 
Expect  as  provided  in  paragraph  (b)  of 
this  section,  the  disclosure  statement 
shall  contain  the  following: 

(1)  The  actual  amount  of  the  purchase 
price  and  the  elements  comprising  the 
purchase  price,  including  a  separate  list¬ 
ing  of  the  premium,  markups  on  the 
premium,  costs,  fees  and  other  charges, 
as  wdl  as  the  method  by  which  the  pre¬ 
mium  Is  establl^ed. 

(2)  A  statement  of: 

<D  The  sendees  to  be  provided  for  the 
separate  donents  comprising  the  pur¬ 
chase  price, 

(U)  Hie  striking  price,  and  the  method 
by  i^dch  the  striUngiTrice  is  established, 

(Hi)  The  total  quantity  and  quality  of 
the  commodity  which  may  be  purchased 
or  sold  upoq  exercise  of  the  commodity 
option  or  which  underlies  the  contract 
of  sale  for  future  delivery  which  may 
be  purchased  or  sold  upon  exercise  of 
the  commodity  option,  and 

(iv)  Any  arid  sJl  additional  costs  which 
may  be  incurred  by  the  option  customer 
if  the  option  is  exercised,  including,  but 
not  limited  to,  the  amoimt  of  storage. 
Interest,  commissions  (whether  denom¬ 
inated  as  sales  commissions  or  other¬ 
wise)  and  all  similar  fees  and  charges; 

(3)  The  price  level  which  the  under¬ 
lying  commodity  or  the  imderl3dng  con¬ 
tract  of  sale  for  future  delivery  must 
reach  during  the  life  of  the  option  in 
order  that  the  option  customer  realize 
a  profit  in  the  commodity  option  trans¬ 
action,  together  with  a  clear  explanation 
of  the  effect  of  any  foreign  currency 
fluctuations  if  the  optiem  is  to  be  ex¬ 
ecuted  on  or  through  the  facilities  of 
a  foreign  board  of  trade; 


(4)  The  following  boldface  statement 
on  the  first  page  of  the  disclosure 
statement: 

Beesuss  of  tbs  voUiUe  natiue  of  th«  oom- 
modttlcB  maikats.  ths  purchase  of  commod¬ 
ity  options  are  not  suitable  for  many  mem¬ 
bers  of  the  public.  A  person  should  not 
pttrehase  a  commodity  cation  unless  he  la 
prepared  to  sustain  a  total  lose  of  the  pur¬ 
chase  pn<»  of  the  oommodlty  optlcm.  Such 
transactions  should  be  entered  Into  cmly  by 
persons  who  are  aware  of  the  potential  for 
loss  and  who  understand  the  nature  and  ex¬ 
tent  of  their  rights  and  obligations.  These 
commodity  options  have  not  been  approved 
or  disapproved  by  the  Commodity  Futures 
Trading  Commission  nor  has  the  Commission 
passed  upon  the  aoctnacy  or  adequacy  of 
this  statement.  Any  representation  to  the 
contrary  Is  a  vkAatlon  ot  the  Commodity 
Exchange  Act  and  the  regulations;  there¬ 
under;  and 

(5)  Statonents  to  the  effect  that: 

(i)  Spec^  market  movements  of  the 
commodity  or  contract  of  sale  of  a  com¬ 
modity  for  future  delivery  underlying  the 
<^on  cannot  be  accurately  predicted, 
and 

(ii)  Generally,  an  option  customer  will 
be  unable  to  sell  his  option  in  any  market 
to  recover  any  of  the  purchase  price, 
but  rather  may  only  liquidate  by  «cer- 
cising  the  option  before  the  expiraUem 
date  of  the  opti(m  or  by  entering  into  an 
offsetting  transactiem. 

(b)  To  Uie  extent  that  any  of  the 
actual  {nice  Informaticm  required  to  be 
disclosed  by  the  rdevant  portions  of 
paragraphs  (a)  (1),  (2)  and  (3)  oi  this 
section  is  not  known  at  the  time  the 
disclosure  statttuent  is  to  be  delivered  to 
the  <^tioQ  customs:,  the  p»son  required 
to  deliver  the  disclosure  statement  shall 
deliver  as  part  of  the  disclosure  state¬ 
ment.  at  the  time  specified,  all  the  other 
Information  required  by  paragraph  (a) 
of  this  section,  as  well  as  a  good  faith 
estimate  of  such  price  information,  and 
shall  provide  all  actual  price  infmma- 
tion  in  writing  to  the  wtion  customer 
immediately  upixi  the  execution  of  the 
(Kunmodity  optkm  transaetkm  for  the 
option  customer. 

§  32.6  Segregation. 

(a)  Any  person  which  aoc^ts  mtmey, 
securities  or  propoly  from  an  opUon 
customer  as  payment  of  the  purchase 
price  in  connection  with  a  commodity 
option  transaction  shall  treat  and  deal 
with  such  money,  securities  and  premerty 
as  banging  to  such  opti(m  customer 
until  expiration  of  the  term  of  the  option 
or,  if  the  (H>tlon  custtmier  exercises  the 
(mtion,  until  aU  rights  of  the  option 
cust(mier  imder  the  commodity  option 
have  been  fulfilled.  Such  money,  securi¬ 
ties  and  property  (1)  shall  be  separately 
accounted  for  and  segregated  as  bel<mg- 
ing  to  such  option  customer,  (2)  shall  be 
kept  in  the  United  States,  and  (3)  shall 
not  be  ccHnmingled  with  the  money, 
securitire  or  property  of  any  other  per¬ 
son,  including  the  mcmey,  securities  or 
property  received  by  a  futvues  commis- 
si<m  merchant  to  margin,  guarantee  or 
secure  the  trades  or  contracts  of  com¬ 
modity  customers  (as  defined  in  S  1.3(k) 
of  this  chapter)  or  with  the  money  ac¬ 
cruing  to  such  commodity  customers  as 


the  result  of  such  trades  or  contracts: 
Provided,  however,  TTiat  the  money,  se¬ 
curities  or  pr(^rty  treated  as  belonidng 
to  an  option  customer  may  for  conveni¬ 
ence  be  commingled  with  the  money, 
securities  or  property  treated  as  belong¬ 
ing  to  any  other  option  customer  and 
deposited  in  the  same  account  or  ac¬ 
counts  with  any  bank  or  trurt  company 
in  the  United  States.  Such'  m<mey,  se¬ 
curities  and  property,  when  so  depwlted 
with  any  bank  or  trust  c<xnpany,  shall 
be  deposited  under  an  account  name 
which  will  clearly  show  that  it  contains 
money,  securities  or  property,  segregated 
as  required  by  this  I*art.  Each  person  de¬ 
positing  such  money,  securities  or  prop¬ 
erty  shall  obtain  and  retain  In  its  filis 
for  the  period  provided  in  S  1-31  of  this 
chapter  an  acknowledgment  from  such 
bank  or  trust  ccmipany  that  it  was  in¬ 
formed  that  the  mon^,  securities  and 
property  therein  are  being  treated  as  be¬ 
longing  to  option  customers  and  are 
being  held  In  accordance  with  the  pro- 
vlsicms  of  this  Part.  Such  bank  or  trust 
company  shall  allow  Inspecticm  of  such 
accounts  at  any  reasonaUe  time  by  rep¬ 
resentatives  oi  the  Commission. 

(b)  No  money,  securltiee  or  property 
deposited  in  accordance  with  para^wph 

(a)  of  this  seetkm  shall  be  hel^  diqx>8ed 
of.  used  or  treated  as  belonging  to  the 
depositing  pmon  or  any  person  other 
than  the  (^on  customm  of  such  per¬ 
son:  Provided,  however.  That  such 
mcmey  may  be  Inverted  in  obhgatkms  of 
the  United  States,  and  In  chligatlons 
fuUy  guanmteed  as  to  principal  and  in¬ 
terest  by  the  Uhited  States.  Sodi  Invest¬ 
ments  shall  be  made  through  an  account 
or  accounts  used  tor  the  deposit  of 
money,  securities  or  pixperty  reertved 
from  option  customers  and  proceeds 
from  any  sale  of  such  obligations  shall 
be  redeposited  in  such  account  or  ac¬ 
counts.  Each  person  whkdi  invests  money 
bekmging  to  (ptkm  customers  in  obli- 
gatkms  ss  described  in  this  paragraph 

(b) ,  shall  sQiwrately  account  for  such 
obligations  and  setregate  such  obliga¬ 
tions  as  bekmglDC  to  such  option  cus¬ 
tomers.  Such  obligations  ssay  only  be 
d^Tostted  wtth  a  baiflc  or  trust  coomany 
in  the  united  Statea  and  shall  be  de¬ 
posited  under  an  account  name  ahlch 
win  clearly  show  that  It  contains  obU- 
gatkms  treated  as  bdonging  to  option 
customers,  segregated  as  required  by  this 
Part.  Each  persem  depositing  such  obli¬ 
gations  shaU  obtain  and  retain  in  its 
files  an  acknowledgment  from  such  bank 
or  trust  company  that  it  was  informed 
that  the  obligations  are  treated  as  be¬ 
longing  to  optkm  customers  and  are 
being  held  in  accordance  with  the  pro¬ 
visions  of  this  Part.  Such  acknowledg- 
mait  shall  be  retained  for  the  period 
provided  in  S  1.31  of  this  chapter.  Such 
bank  or  trust  company  shall  allow  in¬ 
spection  of  the  obligations  at  any  rea- 
8(mable  time  by  representatives  of  the 
Ccxnmlssion. 

(c)  Each  person  which  Invests  money 
treated  as  belonging  to  <ption  customers 
as  pennitted  hereunder  shall  keep  a 
record  showing  the  following:  (1)  The 
date  on  vdiich  such  investments  were 
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made,  (2)  the  name  of  the  person 
throned  which  such  investments  were 
made,  (3)  the  amount  of  money  so  in¬ 
vested,  (4)  a  description  of  the  obliga- 
tiCMis  in  which  such  investments  were 
made,  (5)  the  identity  of  the  depositories 
or  other  places  where  such  obligatloiui 
are  segregated,  (6)  the  date  on  which 
such  inves^ents  were  liquidated  or 
otherwise  disposed  of  and  the  amoimt  of 
money  received  on  such  disposition,  if 
any,  and  (7)  the  name  of  the  person  to 
or  through  which  such  investments  were 
disposed  of. 

(d)  Persons  which  invest  money  in 
obligations  described  in  paragraph  (b) 
of  this  section  shall  include  such  obliga¬ 
tions  in  segregated  accounts  at  values 
which  at  no  time  shall  be  greater  than 
current  maricet  value,  determined  as  of 
the  close  of  the  market  on  the  last  pre- 
cedi^  market  day. 

(e)  The  deposit  and/or  investment  of 
money  as  provided  in  paragraphs  (a)  or 

(b)  of  this  section  shall  not  operate  to 
prevent  the  person  so  depositing  and/ or 
investing  such  money  from  receiving  and 
retaining  as  its  own  any  increment  or 
Interest  resulting  therefrom. 

(f)  The  amount  of  money,  securities 
and  property  which  is  and  which  must 
be  in  a  segregated  accoimt  in  order  to 
comply  with  the  requirements  of  this 
part  shall  be  compute  by  each  person 
required  to  segregate  such  money,  secu¬ 
rities  and  property  as  of  the  close  of  each 
business  day.  A  recmtl  of  such  computa¬ 
tion  shall  be  made  and  kept,  together 
with  all  supporting  data  in  accordance 
with  the  provisions  of  9  1.31  of  this  chap¬ 
ter.  Such  computation  shall  be  made 
prior  to  the  opening  of  business  on  the 
next  business  day. 

§  32.7  Books  and  record  keeping. 

(a)  Each  person  which  accepts  any 
money,  securities  or  property  (or  extends 
credit  in  lieu  thereof)  from  an  option 
customer  as  payment  of  the  purchase 
price  in  connection  with  a  c(xnmodlty 
option  transaction  shall  keep  full,  com¬ 
plete  and  systematic  records  together 
with  all  pertinent  data  and  memoranda 
of  or  relating  to  such  transactions.  Such 
records  shall  at  least  include  all  orders 
(filled,  unfilled  or  cancelled),  signature 
cards,  books  of  record.  Journals,  ledgers, 
cancelled  checks,  copies  of  all  statements 
of  purchase,  exercise  or  lapse,  and  re¬ 
ports,  letters,  disclosure  statements  re¬ 


quired  by  9  32.5  of  this  Part,  solicitation 
or  advertising  material,  circulars,  memo¬ 
randa,  publications,  writings,  and  all 
other  literature  or  written  advice  distrib¬ 
uted  to  (H;}tion  customers  or  prospective 
option  customers.  Upon  the  request  of 
an  authorized  representative  of  the  Com¬ 
mission,  such  person  shall  furnish  the 
true  name  and  address  of  each  com¬ 
modity  (H>tion  customer  or  prospective 
commodity  option  customer  solicited. 

(b)  Each  person  referred  to  in  para¬ 
graph  (a)  of  this  section  shall  also  keep 
a  record  in  permanent  form  which  shall 
show  the  true  name  and  address  of  each 
maker,  underwriter,  issuer  or  other  per¬ 
son  who  assumes  or  purports  to  assume 
any  financial  responsibility  for  the  ful¬ 
fillment  of  any  commodity  option  trans¬ 
action  solicited  or  accepted  by  such 
person. 

(c)  Each  person  which  accepts  an 
order  for  a  commodity  option  transac¬ 
tion  from  a  person  other  than  an  option 
customer,  shall  keep  full,  complete  and 
systematic  records  together  with  all  per¬ 
tinent  data  and  memoranda  of  or  relat¬ 
ing  to  the  transaction.  Such  records 
shall  at  least  include  the  it«ns  set  forth 
in  paragraph  (b)  of  this  section  and, 
to  the  ext^t  necessary  to  reflect  such 
person’s  participation  in  the  transac¬ 
tion,  shall  include  all  items  set  forth  in 
paragraph  (a)  of  this  section. 

(d)  Each  person  which  accepts  an 
order  for  a  commodity  option  shall  im¬ 
mediately  upon  receipt  thereof  prepare 
a  written  record  of  such  order,  including 
an  accoimt  identification  and  order 
number,  and  shall  record  thereon  by 
time-stamp  or  other  device,  the  date  and 
time,  to  the  nearest  minute,  that  (1)  the 
order  is  accepted,  (2)  the  order  is  trans¬ 
mitted  for  executicm,  and  (3)  the  order 
is  executed.  Each  such  person  which  ac- 
c^ts  any  money,  securities,  or  property 
(or  extends  cre^t  in  lieu  thereof)  from 
an  option  customer  as  payment  of  the 
purchase  price  In  connection  with  the 
ccmunodity  option  transaction  shau, 
upon  confirmation  that  the  order  was 
executed,  notify  the  option  customer  of 
the  date  that  the  order  was  executed. 

(e)  All  records,  memoranda  and  other 
docmnents  required  to  be  maintained  by 
paragraphs  (a)  through  (c),  and  to  be 
prepared  by  paragraph  (d) ,  of  this  sec¬ 
tion  shall  be  retained  for  the  period 
specified  in  9  1.31  of  this  chapter,  and 
each  person  required  to  maintain  such 
records  will  be  required  to  produce  the 


same  for  inspection  and  furnish  true  and 
correct  copies  thereof  and  information 
and  reports  as  to  the  contents  or  mean¬ 
ing  thereof,  when  and  as  requested  by 
any  authorized  representative  of  the 
Commission  or  the  United  States  De¬ 
partment  of  Justice. 

§  32.8  Unlawful  representations. 

It  shall  be  unlawful  for  any  person 
required  to  be  registered  with  the  Com¬ 
mission  in  accordance  with  this  Part  ex¬ 
pressly  or  impliedly  to  represent  that  the 
Commisslcm.  by  declari^  effective  the 
registration  of  such  person  or  otherwise, 
has  directly  or  Indirectly  approved  such 
person,  or  any  commodity  option  trans¬ 
action  solicited  or  accept^  by  such 
person. 

§  32.9  Fraud  in  connection  with  com¬ 
modity  option  transactions. 

It  shall  be  unlawful  for  any  person 
directly  or  indirectly — 

(a)  To  cheat  or  defraud  or  attempt  to 
cheat  or  defraud  any  other  person: 

(b)  To  make  or  cause  to  be  made  to 
any  other  person  any  false  report  or 
statement  thereof  or  cause  to  be  entered 
for  any  person  any  false  record  thereof; 

(c)  To  deceive  or  attempt  to  deceive 
any  other  person  by  any  means  what¬ 
soever; 

in  or  in  connection  with  an  offer  to  enter 
into,  the  entry  into,  or  the  confirmation 
of  the  execution  of,  any  commodity  op¬ 
tion  transaction. 

§  32.10  Option  transactions  entered  into 
prior  to  the  effeective  date  of  this  part. 

Nothing  contained  in  this  part  shall 
be  construed  to  apply  to  any  commodity 
option  transaction  lawfully  entered  into 
prior  to  the  effective  date  of  this  part. 

Interested  persons  are  invited  to  sub¬ 
mit  written  comments  on  the  proposed 
rules  to  the  Commission:  2033  K  Street 
NW..  Washington,  D.C.  20581,  Attn:  Sec¬ 
retariat.  All  submissions  received  prior 
to  November  8, 1976  wUl  be  considered  by 
the  Commission  in  determining  whether 
to  revise  or  modify  the  proposed  rules 
prior  to  their  adoption  or  thereafter.  Is¬ 
sued  in  Washingtmi,  D.C.  on  October  4, 
1976. 

By  the  Commission. 

William  T.  Bagley, 
Chairman,  Commodity  Futures 
Trading  Commission. 

(FRDoo.76-a9601  FUed  10-7-76;8:46  am] 
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